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CONDITIONAL SALE AGREBMEIN, dated as of Seplenber 15, 1973,
by and beltwecen C. B, STERZING and J. A. DEANS (herzinalter somelimes

1

called the "Vendor" or "Owners'", as more pa 1u1cu1ﬁf v setb forth in

¢
Article 28 hercof) end DELAWARE AND HUDSON RATLVAY COMPANY, a cov-
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poration organized under the laws of the State of Delavare wiith an
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office in Albany, New York (hereinafter somelimes called ithe "Vendee').

VITNESSE®H:

the units of railroad cquivnment described in Schzdile A snnexed herebo
pY

VEEREAS, the Owners desire to sell and deliver to thz Vendee

and the Vendee has agreed to purchase, on the terms and conditiong
1353 b )
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hereinafter set fordh, the Equipment from the Owners; end

CV\

WHERBAS, the Owners and the Vendee have agrezd that this Agree-

ment shall clusively and completely state the rigats of the Owners
and the Vendee with respect to sale of the Equipmen’ and shall

supersede any aqd all other agreements, oral or written, with respect

to the Equipment upon delivery of the Equipment to the Vendees here-

under;.




NOW, THEREFORZ®, in consideratlion of the mutual proumises, coven-
ants and agreements hereinafter set forth, the parlies hereto do

hercby agree as follows:

1. AFQUISITION AND SATLE. The Ownerg will sell end deliver
to the Vendee, and the Vendec will purchasc from the Owners and ac-

cept delivery of and pay for, the Eguipment as horeinafter provided.

2. DELIVERY. The Owners will delivexr, or cause to be delivered,
hereundexr to the Vendee the varioué unite of the Esuipment at such
place or places as may be appropriate. All units ¢f the Eguipment
shail be deliverzd hereunder and settled for on or before Decromber
31, 1071, and any units of Equipmenl nof so delivered and settled
for shaii be excluded from this Agreecment and not included in the
term "Equipment” as ﬁsed in this Agreement, and an appropriate agree-
ment supplemented to this Agreement so excluding such vnits of Eguip-

ment shall be execﬁtéd and delivered by the Owners and the Vendee,

The Owners shall in no event be liable for special or consequentvial

damages for delays in delivery due to any cause.

An inspector or other authorized reoresentative of the Vendee

has heretofore inspected the Hq

auipment and has determined, and the
Vendee hereby acknowledges, that each unit{ of the Ecuipment conforms
to the specifications applicable thereto, (hereinafter called the

:

"Specifications”) including without limitation all applicable

-




Interstate Commerée Commission reqﬁirements and specifications and

all standards recommended by the Association of American Raillroads,

and is in good order and condition and the Vendec on the Closing

Date (fixed as hereinafter provided) shall accept delivery of suéh

unit and, if so requested by the Owners, .shall execute and deliver

to the Owners in nol Iess than & counterparts an appropriate certifi-
cate of accepbance (hereinafter called the "Certificate of Acceptance").
On delivery of each of the uni?s o ¥quipment hereunder to the Vendee,
the Vendee shall aséume with respect thereto the responsibility and

risk of loss for each such unit of Equipment.

3. PURCHASE PRICHZ AND PAYMENT, Th: purchase price of each

unit of Equipment is set forth in Schedule A attachzad hereto.

The Vendee hereby acknowledges itself Lo be indebted to the
Vendor, and hzreby pfomises to pay, in cash or by check to the Vendor;
at the office of the Vendee, Albany, New York, or at suwh bank or
trust company in the Unitedlstates of America as the Vendor shall
designate for payment to it, the amount of $2,000,000 which amounﬂ

is the aggregate purchase price (hereinafter sometimes call~d the

"Conditional Sale Indebtedness") of all the Equipmert, in 20 consecu-
tive substantially equal semiannual installnents on the first day of
April and October in each year, commenging April 1, 1972. The unpaid
portion of the Conditional Sale Indebtedness shall bear interest fronm

the Closing Date in respect of Wolch such Indebtedness was incurred

~

at thz rate per annum egual to 1/2 of 1% above the rate per




e

.

annun charé@d by Continenval I1linois National Bank and Trust Company
of Chicago for G0-day unsecurecd éommcrcial loans made at its banking
house in Chicago, Tllinois, to borrowers of the highest credit ratihg
(hereinafter sometimes callad the "Prime Rate") and changing from time
to time simultansously as such Primc Rate shall change. Such interest
shall be payable. to the extent accrued on the firs? day of January,
April, July and October in each year comméncing January 1, 1972.

The term "Closing Date" with respect to the Eguipment shall
mean such dates (not in excess of 2) whicﬁ shall be on or before
December 31, 1971 and shall nol te mqre than 3 calendar days follow-
ing presentation of the invoice for the Equivwment end the Certificate
or Certificates of Acceptance therefor, as shall be Tixed by the
Vendee by writiten notice delivered to the Vendor al least 2 business
days prior to the Closing Date designated therein.

The term "business days" as used herein means calendar days,
excluding Saturdays, Sundays and public holidays under the léws of the
State of Iilinois. :

Interest under this Agreement shall be determined on the
basis of a 350-day year of twelve 30-day months.

The Vendee will pay, to the extent legzally eanforceable, in-
terest at the rate per annum equal to 1-1/2% above the Prime Rate from

time to time in

[0}

ffect and changing simultaneously as sweh Prime Rate




shall change, upon all amounts pepaining unpeid alfler the same shall
have become due and payable pursuant 1o the terms hereol, anything here-
inlto the'con*rary notﬁithsfanding;

A1l payments provided for in this Agreement shall be'ﬁade4by
the Véhdee in lawful money of the United States of America in Chicego
Clearing House funds.

Wbenever any payment to be made hereﬁnder shall be sﬁated to
be due on a Saturday, Sunday or a public holiday gnder the laws of
the State of Illinois, such payment shall be wmade cn the next suc-
ceeding business day and‘such extension of time shall in such

case be included in computing interest, if an in connection with
[ > >

o~ .

such payment.

L, TAXES. The Vendee agrees that, during the continuance of
this Agreement, in addition to all other payments herein provided,
it will promptly pay or cause to be paid all Federal, state or local
taxes, assessments, charges, fines, penaltiec or license fees (here-
inafter collectively called "taxes"), hereinafter levied or imposed
upon, or measured by this Agreement or any assignment hereof, or
participation or interest in any assignment hereof, or any sale, use,
payment, shipment, delivery of transfer of title of the Equipment under
. the terms hereof, or upoh'the Equipment or any of the units thereof

(other than income, gross receipts [except gross receipts taxes

in the natur: of and in lieu of sales taxes] or excess profits taxes

imposed upon the Vendor with respect to the amounts received by it

~

! . . » '.
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under this Agrecmént), or upon thé interest of the Vendece therein,
or upon the Vendor solely by reason of ils ownership of the Fguipment
or any of the units thereof, and will keep at all times all and évery
part Qf the Equipnment free and cleaxr of all taxes which night in

any way arlfect the title of the Vendor or result in a lien upon the
Egquipment or any unit thcrcvf; and if any tax shall have been levied
against the Vendor directly and paid by the Vehdorﬁ the Vendee shall
reimburse the Vendor on prgseqtation of an invoice therefor; proVided;

4

however, that the Vendee shéll be under no obligation to pay any taxes
of any kind as long as it is contesting in good faith and by appro-
priatellegal proceedings such taxes, and the non-payment thereof

dqes not, in the opinion of the Vendor, adversely affect the property
or rights of the Vendor hereunder. 7Tn the event any tax reports are
required 1o be made on the ba sis of individual units, the Vendee
will either make suéh reports in such manner as to show the owner-

Y

ship of such units by the Vendor or will notify the Vendor of such

requirements and will make such reports in such manaer as shall be

satisfactory to the Vendor.

5. TITLE TO THE EQUIPMENT, The Vendor shall and hereby does
retain the full.legal title to>and property in the Equipment until
the Vendee shall have made all of the payments hereunder and shall
have kept and performed all its agreements herein conteined, notwith-

standing the delivery of the Eguipment to and the possession and use

IIIIIIIIIII.l.llll.i.l.l.l.........l.............llllllIlIIIIIIIIIIIIIII----I
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thercof by the Veﬁdee as herein provided. Any and all additions to
the Equipment and any and all replacements of the Iquipment and of
parts thereof and additions thereto shall constituve accessions to
the Equipnment and shall be subject to all the terms and conditioﬁs
of this Agrctuent and included in the term "Equipment”" as used in
this Agreement.

When and only when the Vendor shall have been paid the full
indebtedness in respéct of the purchase price of the Equipment, to-
gether with interest and all otherfpayments aé herein provided and
all the Vendee's other obligations herein contained shall have been
perfbrﬁed, abgolute right to the possession of, title to, and property
in, stich Equipment shall pass to and vest in the Vendee without fur-
ther traﬁsfer or action on the part of the Vendor, except that the
Vendor, if requeéted by the Vendee so to do, will execute a bill or
bills of sale transferring its title to such Eguipment and pxoﬁerty
therein to the Vendee or upon its order, free of all liens and encum-
brances created or retained hereby aﬁd deliver such bill or bills of
sgle to the Vendee at its address specified in Article 24 hereof, and
will execufe in the same manner and deliver at the same place, for
record or for filing in all necessary public offices, such instru-
ment or instruments in writing as may be necessary or appropriate
in order then to make clear upon the public records the title of the

leases

Vendee to such Equipment. The Vendee hereby waives and r

o
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any and all righté, existing or that may be acqguired, in or to the
payment of ahy penalty, forfeil or damages fof failure to execute

and deliver such bill or bills of sale or to file any certificate of
payment in conmpliance with any law or sftatule requiring lthe filiﬁg.
of same, exdept for fajllure to execute and deliver such bill or bills

of sale or to file such certificate within a reasorable time after

written demand by the vendee.

6. MARKING OF EQUIPMENT. The Vendee will, at the first re-
painting thereof, cause to be plainly, distinctly, permanently and con-
spicpously marked by stenciling or otherwise, on cach side of each
unit of the Equibment in letters not less than one inch in helght, the

" or other appropriate words

Vendor's name followed by the word "Owner
designated by the Venuor, with ap oprwcte changes thereof and addi-
tions thereto as from time to time may be required Dy law in order
to protect the title of the Vendor to the Equipment and its rights
”

under this Agreemené. In case any of such marks shall at any time
be removed, defaced or destro yed, the Vendee will mmediately cause
the same to be restored or replaced.

The Vendee will cause each unit of the Equipnent to be kept

numbered with the indentifying number thereof as set out in Schedule

A hereto and will not permit the numbers of any such units to be

changed except with the consent of the Vendor and ir. accordance
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with a statement of new nuwbers to be subsiituted therefor, which
consent and statement previously shall have been filed in 6 counter-
parts with the Vendor by the Vendee and filed, registered and recorded
in all public offices where this Agreement shall hzve been filed,
registered ap? recorded.

Exéept as above provided, the Vendec will nct allow the name
of any person, association or corporation to be placed on the Equip-
ment as a designation that might be intepreted as a claim of ociner-
ship; provided, however, that th: Vendeec may cause the Eguipment to
be lettered "Delaware and Hudson", "D. & H.. R. R." or "D, & H. Ry."
or in some other appropriate manner Tor convenience of identifica-
tion of the interest of the Vendece therein, or if the Equipment is
sublet or' used as permitted by Article 12 hereof, the name of such
lessee or user may be lettered thereon.

7. REPLACEMENT. In the event that any unit of the Equipment

2o

shall be worn out, iost, destroyed, irrepérably damaged from any

cause whatsoever or otherwise disposed of (herein called a ECasualty
Occurrence”) 'prior to the payment of the full indebsedness in respect
of the purchase price of the Bguipment, together with interest thereon

and all other paymznts required hereby, the Vendee shall promptly

and fully inform the Vendor in regard thereto. At any time or from

time to time when the total value, determined as hereinafter provided,




of the units that shall have suffercd a Casualty Occurrcnce shall
amount to not less than $50,000 (excluding any units for which payment
has~theretofore been made to'the Vendor pursuant to this Article 7),
the Vendee shall pay to the Vendor, within 60 days thereafter, & sua
equal‘fo the total value of such units énd the Vencor shall‘not

%
thereafter have any interest in each of the units with respect to which
a payment‘is so made or in any material salvageable from such units.
For all purposes of thié Article 7, the value of any unit suffering
a Casualtly Occurrence>shall be the greater of the purchase price of

such unit or the cost of acquiring a similar unit at the time of such

Casualty Occurrence, less, in either casc, depreciation at a rate

v

not in excess of 6% per annum, for the period elapsed since tre Closing
Date to the date of such Casvalty Occurrence. The zost of acquiring

a similar unit al the time of such Casuvalty Occurrence and the appli-
cable rate of depreclation shall be determined by a certificate of

the President, the Treasurer, an Assistant Treasurer or the Chief

e

Mechanical Officer of the Vendee filed with the Vendor at the time
of the aforesaid payment.

Any money paid to the Vendor pursuant to the preceding
paragraph of this Article 7 shall, so long as none of the Events

of Default specified in Article 18 hereof shall have occurred and

be continuing, as the Vendee may direct in a written instrument filed

with the Vendor at the.time of such payment, be app]ied,'in whole
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orin part,t(l) to prepay the Conditional Sale Indebtedness subiect
to the terms hereinalter referred to or (3i) to or towards the cost
of a unit or units of standard-gauge railroad equioment to replace
such unit or units suffering a Casualty Occurrenée as provided in
this Article 7.

In case any such money shall be directed by the Vendee to be
applied to prepay the Conditional Sale Indebtedness, it shall be éo
applied-at the time, or as soon thereafter as is practicable, when
such money shall awmount to not less than $50,000 and shzll be so ap-

plied ratably in multiples of $1,000 to all the installments of the

o

Conditional Sale Indebtedness therealter falling due (any odd emount
being applied to prepayment of the last installment) without premium
bdt with accrued interest alt the rates applicable to such install-
ments. as provided in Article 3 hereol to the date of such prepayuent
on the anount prepaid.

If, in.cagp of replacement, the cost of the replacing unit or

3 B

units exceeds the amount paid by the .Vendee to be applied by the
Vendor pursuant to clause (ii) of tha second paragraph of this Article
7, then the Vendee shall pay the excess of said cost over the amount

to be applied by the Vendor as aforesaid. The Vendee will cause all

replacing units to be marked and numbered as provided in Article 6

=h

hereof. Any and all such replacements o Faguipment shall constitute

accessions to the Equipment and shall be subject to all of the terms
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and conditions of this Agreement as though part of the original
Egquiprent delivered hereuvander and shall be included in the term
"Equipment" as used in this Agrecment. Title to all such replace-
ments shall be free and clear of all liens and encumbréances and shall
be taken initially and shall remain in the name of the Vendor subject
t
to the provisions herebf, and the Vendee shall execute, acknowledge,
deliver, file and record all such documents and do any and all such
acts.as may be necessary to cause such replacements to come under
and be subject tQ this Agreément apd to protect the title of the
Vendor to such replacements.

.Whenever the Vendee shall file with the Vendor, pursuant to

e

the foregoing provisions of this Article T, & written directi-n to
apply money to or towards the cost of a replacing unit of standard-

gauge railroad equipnent, the Vendee shall file therewith:

(a) A certificate of the President, the Treasurer,
an Assistafit.Treasurer or Chief Mechan.cal Cfficer of
the Vendee certifying that such replacing unit is stan-
dard-gauge rallrozd equipment and has been marked and
‘nurbered as required by the provisions of this Article
7T and certifying the cést of such réplacing unit;

-

counsel for the Vendee that

F

(b) An opinion of

title to such replacing unit is vested in the Vendor

free and clear of all liens and encumbrances, and that
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such unit has come under and become subject to this Azrec-
ment ;

(¢) A bill of sale in favor of the Vendor, in fom
and substance_satisfactory to the Vendor, covering such
replacing vnit; and

(d) Unless payment of the cost of such replacing

unit is made by the Vendor out of funds paid to it

N

.

pursuvant to the first paragreph of this Article 7, a
counterpart of a recelpt from the party selling such
replacing unit acknoul=dging the payment by the Vendee

-of the excess of said cost required by the fourth

paragraph of this Article 7 1o be paid by the Vendee.

If one of the Events of Default specified in Article 18 hereof
shall have occurred and be continuing:
(2) and the indebtedness in respect of the pur-
chase price of the Equipment shall have been declared
due and payable in accordance.with Article 18, all
money paid to the Vendor on account of each unit of
Equipment ha#ing suffered a Casualty Occurrence or held
by the Vendor pursuant'to this Article 7 (including any
. Government Securities, Bank Certificates and Rank De-

posits, and interest and earned discount thereon) shall

be applied first to the payment of any unpaid accrued




interest on such indebledness and second to the payment
of such indebtedness, or

(b) if such Jnocbﬁoonc ss shall not have been
declared due and payable in accordance with the provi-

siong of Article 18, the Vendor, in its sole discretion,

LR

shall be entitled to retain 21l such uoney paid to it

pursvant to this Article 7 (including any Government

Securities, Bank Certificates and Banx Deposits, and

intercst and carned discount thercon) as additional se-

curity for such indebtedne or apply it to the prepay-
-~ ment of such indebtedness in accordance wilh the provi-

sions of the Uhird paregraph of this Article 7.

8. MAINTENANCE AND REPAIR., The Vendee will at all times

3

maintain the Eguipme: in good ordexr and repair at its own expense.

9. VARRARD-T‘.. EXCEPT IFPOR THE OWNERS'! OBLIZATIONS UNb LR AR-
TICLES 1 AND 2 OF THIS CONDITIONAL SALE AGREEMENT, THE OWNERS EXPRESSLY
MAKE NO WARRANTIES OR REPRESHNTATIONS WHATSOEVER; EXPRESS OR IMPLIED,
AS TO THE MERCHAN“AD]LITY THE FITNESS, QUALITY, WORIKXMANSHIP OR COHN-
DITION OF THE EQUIPMENY, AIND THE OWNERS NE” HER ASSUME ITOR AUTHORIZE
ANY PERSON TO ASSUME FOR THeEM ANY OTHER LIABILITY IN CONNECTION WITH
THE ACOUiSIﬁlON OF THE EQUIPHENT EXCEPT AS AFORESAID AND IN INO EVENT

SHALL THE OWNERS BE LIABLE FOR INDIRECT COR CONSEQUENTIAL DAMAGES OF

ANY KIND.
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lO.v COMPLTANCE WITH LAWS ARD RULES. During the terwm of this
Agreement, the Vendee will gomply, and will cause the lessces or users
of the REyuipment to comply, in all respects, with all laws of the jur-
isdictions in which its operations involving the Equipment may extend,
with the interchange rules of the Aséociation of American Railroads
and with all lawful rules of the Interstéte Coummexrce Commission and

1
any olher legislative, executive, administrative or Judicial body
exercising uny power or Jjurisdiction over the Equipment, to the ex-
tent that such laws and rules éffect the operation or use of the
Eﬁuipment; end in the evenl that such laws or rules regulire the.alter--
ation of the Equipment, the Vendee will conform therewith, at its
expenses, and will maintain the sawe in proper condition for operatlon
under such laws and rules; provided, however, that the Vendee may,
in good faith, contest the validity or application of any such law or
rule in any reasonable manner which does notl, in‘the opinion of the
Vendor, adveréelypaffect the property or rights of the Vendor\hereundef.
X : . :

11l. REPORTS AND INSPECTIONS. On or before April 1 in each
year, commencing with the year 1972, the Vendee will furnish to the

Vendor a statement showing as of the preceding Decerber 31 the amount,

f—t

quipnent that have been worn

O
=
tai

description and numbers of all units

out, lost, destroyed, irreparably damaged from any cause whatsoever

5

or otherwise disposed of during the preceding calendar year (or, in

the case of the first such statement, since the date of this Agreenent)
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and guch other information reparding the condition and stave of repeir
of the Eagulpment as the Vendor may reasonably request. Togelther with
such statement the Vendee will also furnish to the Vendor a statement
signed by ‘an authorized officer of the Vendee stating that in the case
of all. Equipment rcpaifed during the preceding calenday ycear, the
plates‘or other markings required by Article 6 hereof have been pré«

s

served or replaced. The Vendor or its agents shall have the right,

but shall be under no obligation, to inspect the Equipment and the

Vendee's records with respect thereto once in every year during the
term of this Agreement; and the exercise of this right shall in no way
and for no reason résult in any prejudice whatever to the Vendor. The
féndee, insofar as it may legally do so; will supply free rail trans-
portation over its line for designated agenis of the Vendor for pur-
poses of erabling such agents to reach the point or points where the

Equipment is in operation and the Vendee's records with respect thereto

are kept, for the purpose of inspection,

12, POSSEééI N AND USH, The Vendee,iso long as it shall not
be in default under this Agreement, shall have absolute right to the
possegsion and control of the Equipment and to the uvse thereof upon the
lines of railroad owned or Opgrated by the Vendee, either alone or

jointly with another and wnether under lease or otherwise, upon the

linzs of railroad owned or operated by any railroad company, a majority

of the capital stock of which is at the time owned or controlled by
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the Vendee, or under common control with the Vendee or over which such
company has trackage riguts; and, in the event the Fguipment grall
inélude freight train cars, 1hoy may bo used also apon connecting and
othér railroads in the uvsual incverchange of traffic, from and afﬁer

delivery of the Equipment by the Vendor {to the Vendee, bul only upon

and subject to all the terms and conditions of this Agreement,

13. PROHIBITION AGATNST LIBHNS. The Vendece will pay, or
cause 1o be paid, or otherwisec salisfy and discharge any and all sums
claimed by any party by, throgqh, under, from or against the Vendee
or its_sﬁcoessor or assigns (including any lessec or user) which
if vnpaid, might becom¢ a lien or a charge upon tﬁe Eguipment, or any
unit thereof, equal or superior o the title thereto of the Vendor,
but shall not be reguired to pay or discharge any such claim so long
as the validity thereof shall be contested in good faith and by appro-
priate legal proceedings in any reasonable manner and the nonpayment
thereof does hot,»ip the opinion of the Vendcr, adversely afféct the

)

property or rignits of the Vendor hereunder,

14, INDEMUITIZES. The Vendee agrees to indennify and save
harmless the Vendor from and afei st all losses, damages, injuries,
liabilities, claims and demands whatsoever, regardless of the cause

L

thereor, and expenses in connection thercwith, including counsel

CU

fees, arising out of retention by the Vendor of title to the Equip-

ment, or out of the use and operation thereof by the Vendee during the
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period when title thercto remains in the Vendor. This covenant o

[

S

indemnity shall continue in full forcc and effect notwithstanding the
full payment of the indebtedness in respect of the purchase price and
the conveyance ol {he Equipment, as provided in Article 5 hercof, o
the tgrmination of this Aéreement in any manner whatsoever.

The Vendee will bear the risk of, and shall not be released
from its obligations hereunder in the event of, any danmage Lo or

the destruction or loss of any unit of or all of the Ejuipment.

u)
3

15. PATENT THDEMNITIE he Vendee egreecs to indemnify, pro-

&}

v

tect and hold the Vendor harmless from and against any and all Tia-

~ .

bLllty, clains, denanas, costs, chargés and expenses, including
royalty payments and counsel fecs, bult excluding internal expenses

of the Vendor in any manner imposcd upodn or accruirg ageinst the Ven-
dor because of the use in or about the construction or operation of

the Eguipment, or any unit thereof, of any design, article or ra'erial

infringing or claimed to infringe on any patent or other right.

s ,
16. COMPLIANCE WITH MARCH l,’1971 LOAN AGREEMENT, Unless

the Vendor shall otherwise consent in writing, the Vendee agrees to

keep and perform each of the covenants contained in Sectilons 5.3 to

5.14 (except 5.11) inclusive, of the Loan Agreement dated as of

March 1, 1971 among the Vendee and certain banks and insurance companies

.

and Morgan Guaranty Trust Company of New York, as Agent, and furnish to

the Vendor 211 information, reports and certiricates required by
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Sections 5.1 and 5.2 of said Loan Agrecment 1o be furnished to the Banks
and insurance companies pariiecs thereto, whether or not any loan is

outstanding uvnder such Loan Agreement and whelther or not such loan is

amended, revised or terminated.

17. ASSIGRMENTS. The Vendee will not sell, assign, transfer
or otherwise disposc of its rights under this Agrecment or, except as
provided in Article 12 hercof, transfer the right to possession of

* Jo

any unit of the Eqguipment without first obltaining the written consent
of the Vendor. An Assignment or transfer 1o a railroad company or

other purchaser (including a successor corporation by consclidation

or werger) which shall acouire all or substentially all the lines of

S

railroad of the Vendee, and which, by execution of an avnnrooriate
3 S J L7 Iy

~

instrument satisfactory to the Vendor, shall assume and agree to

}~

periorm each and all of the obligations and covenants of the Vendee
hereunder, shall not be deemed a breach of this co&:nant.

All or‘anypof the rights, benefits and advantages of the Vendor

N :

under this Agreement, including the right to receivs the payments
herein provided to be made by the Vendz2e, may be assigned by the
Vendor and reassigned by any aséignee at any time or from time to
tiée; No such assignment shall subjeét any assignec¢ to, or reliev
the Vendee of its obligations to the Vendor under Articles &, 14 and

15 hereof or in respect of the payments specified in Article 3 hereor

-
Py

or any other obligations which, according to its terms and context,
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is intended to survive an agssignmond.

Upon any sﬁch assignuent cither the assignor or the assignee
shall give written notice to thz Vendee, together with a counterpart
or copy of such assignment, stating the identity and post office ad-
dress of the assignee, énd such aséj gnee shall by wvirtue of such ag~
signment acduire all of the Vendor's right, title and interest in and
to the Equipment, or in and to a portién thercof; as the case may be,
subject only to such resgervations as may be contained in such assign-
ment. From and after the receipt by the Vendee of the notification ol
any such essignment, all payments thercafter to be made by the Vendce
hereunder shall, to the extent so assigned, be made to end for the account
of the ass signee al the address of the assigneec gpecified in the afore-

said notice.

The Vendee recognizes that it is the custon of railroad eguip-

ment owners to transfer or assign agreenents of thils character and
understands that the transfer or assignwent of this Agreement, or of

~

some or all of theée wrights of the Vendor herecunder, is contemplated.
The Vendee expressly represents, for-unc purpose of assurance 1o any
person, firm or corporatioh considering the acquisizion of this Agree-
ment or of all or any of the rignts of uhe Vendor hereunder, and for
the purpose of inducing such acquisition, that in the event of such
transfer or assignment by any Vendor as hereinbefore provided the

rights of such assignee to the entire unpaid indebtedness in respect

of purchase price of the Equipment or such part thereof as

=3

ay be as-

signed, together with interest thereon, as well as any other rights

I
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hercunder which may be so assigned shall not be subject
defense, sect--off, counterclaim or recoupment whatsoever arising out
of ény breach of any obligation of the Owners in respect of the
Baguipment br the manufacture, construction, delivery, guaranty or
warranéy thereof, ox in respeet of any indemnity herein contained,
nor subject to eny defense, set-off, counterclaim or recouvpment
whatsoever arising by reason of any other indebtedness or liability
at any time owing to the Vendee by the Ouners or by reason of any
indebtedness or liability at any time owing to the Vendee by any
prior essignee. Any and all such objlgab:o 1S, howsoever arising

N3

shall be and remain enforceable by the Vendee against and only against

)

Jab)
N

the Ouwners or such prior assignee, as the case ma 'y e,

In the event of any such transfer or assignmznt, or succes-
sive translfers or assignments, by the Vendor of ititle to the Eguipn-

ment, the Vendee will, at its expense, whenever requested by each

transferee or. assignee, change or cause the cr enge of the markings,

> '
if necessary, to be’maintained on each side of each unit of the
Equipment so as to indicate the title of such trans”eree or assignee

to the Equipment and the rights of such transferee or assignee there-

unto, such markings to bcar such words or legend as shall be speci-

¢l

=}

fied by such transferee or assignee, subject to requirements of th

(

laws of th2 jurisdictions in which the Equipment shall be operated

relating to such markings for use on railroad equipnent covered by

conditional sale agreements.




In the event of any such Lransfer or assignnient, prior to
the completion of delivery of the Bquipment, the Vendee will, in
connection with the settlement for the Eguipment, celiver to the
assignee or transferee of the Equipment at the time of delivery
by the Vendee of notice fixing the Closihg Date with respect thereto,

v et

6 counterparis (except: Tor ths Bill of Sale for such Equipnent, an
original and 5 conformed or reproduction copies of which shall be
delivered, and an opinion of counsel for such assignee or trans-
feree) of all documents required by the termslpf such trensfer or

assignmnent to be delivered o the asslignee or transferee in connec-

®
v

tion with such secltlement.

18. vDEFAULTS. In the event that any one or more of the
following events of default (hereinafter called "Events of Default")
shall ' occur and be continuing, to wit:

(a) The Vendee shall fail to pay in full any
sum payable by it as herein provided within 20 days
:
after payment thereof shall be due hereunder; or
(b) The Vendee shall refuse, or for more than

30 da&s after the Vendor shall have demanded in

Jwriting performance therebf, shall fail to ccmply

with any covenant, agreement, term or prbvision of

this Agreement on its part to be kept and performed

or to make provision satisfactory to the Vendor for

such compliance; or
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(¢) A petition for reorganization under Section

nstituted or as

O

(7 of the Bankruptcy Acl, as now c
said Section 77 may be hereafter amended, stall be
‘filed by or against the Vendee, and all the obliéa»
-tions‘of the Vendee undeyr this Agreement shall not
have been duly aésuﬁed in writing, pursuant to a court
order or decree, by a trustee or truétoes appointed
in such proceedings or otherwise given the same status
as obligations assumed by such a trustee or trustees
within 30 days after such appointment, if any, or 60
days after such petition shall have becn filad,'whichu
ever shall be earlier; or
(d) Any proceedings shall be commenced by or
» against the Vendee for any relief, which includes,
or might result in, any modification of the obligations

of the Vendee hereunder, under any bankruptey or in-
y .
3

solvency laws, or laws relating to the reliei of
debtors, readjustments of indebtedness, reorganiza-

tions, arrangements, compositions or extensions and

all the obligations of tnz Vendee under this Agreement
shall not have been duly assumed in writing, pursuant
to a court order or decree, by a trustee or trustees

ppointed for the Vendee or

iy

or receliver or recelvers a

for its prperty in connection with any such proceed-

~

ings or otherwise given the same status as obligations

<




~ob

assgmod by such a trustec or trustecs oOr receiver or

receivers within 30 days affer such appointnent, if

any, or 00 days after such proceedings shall have been

comnenced, whichever shall be earlier; or

(e) The Vendee shall wmake or suffer any un-

authoyized assignment or transfer of this Agrecment

of eny intercst herein or any unauthorized transfer

of the right to possession o7 any unit of the Equipment;
then at any time after the occurrence of such an Event of Default
the Vendor may, vpon writlen notice to the Vendee and upon coumpliance
with any legal requirements then in force and applicable to such
action by the Véndor, declare the entire indebtedness in respect
5f the purchase price of the Equipment payable pursuant to Article
3 hereof, together with the interest therecon then accrued and un-
paid,,immediately due and payable, without further demand, and
thereafter the aggrégate of the unpaid balance of suich indebtedness
and interest thereon shall bear inverest from the date of such de-
claration at the rate per annum equal to 1-1/2% above the Prime Rate

then in effect to the extent legally enforceable, and the Vendor

shall thereupon be entitled to recover judgment for the entire unpaid

/

/
n respect of the purchase price of the

N/

He

balance of the indebltedn

(D
193]

S

.

Equipment so payable, with interest as aforesaid, and to collect

The Vendor may at 1its election wailve any such Event of De-

fault and its conseq

P

lences and recscind and annul any such declaration

~

by notice to the Vendee in writing to that effect, end thereupon
<




1 ’

the respecetive rights of the pavtics shall be as they would have

been if no such defavlt had existed and no such declaration had been

Vto

made. Notwithstanding the provisions of this paragraph, it is
expressly understood and agreed by the Vendec that time is of the
essence of this Agrecment and thal no such wailver, rescission or

annulment shtil extend to or affect any other or subseqguent defauvlt

or impair any rights or remedies consequent thereon.

19. REMEDIES. If an Evant of Defauvlt shall occur, then at
any time after the entire inddbledness in respect of the purchase
price of the Equipment shall have been declared inmediately due and
payapie ay hereinbeereAprowided an¢ during the continuance of
such default, the Vendor may, upon such further notice, 1f an;,

as may be required for compliance with any mandatory requirement of

law applicable to the action by the Vencor, teke or cause to be

iy

taken by its agent or agents iwmmediate possession of the Eguipument
o o & 3 & 3

or any unit thereof, withoutl 1liability to return to the Vendee any

>
' .

sum theretofore paid and free from all claims whatsoever, except
as hereinafter in this Article 19 expressly provided, and may remove

the same from possession and use of the Vendee, and for such purpose

\

may enter upon the Vendee's premises where any of the Equipment K\

may be located and may in connection with such removal use and

-

ermploy any supplies, services and aids and any available trackage

b

and other facilitles or means of the Vendee, with or without

process of law.

5.
;




In case the Vendor shall rightfuvlly demand possession ol the
Equipment in pursuance of this Agrcement and shall reasonzbly
designate & point oxr points upon the premiﬁcs of the Vendee for the
delivery of the Equipment to the Vendor{ the Vendeco shall, at itvs
own eipeﬁse%‘forbhmnuh and in the usual wmenner, cavsc the Equipnent
to be moved to such point or points as shall be degignated by the
Vendor and shall there deliver thce Eguipment or cause it to be
delivered to the Vendor; and, at the option of the Vendor, the Vendor
may keep the Eguipment on any of the lines of railroad or premises
of the Vendee_until the’Vendor shall have leased, s0ld or otherwise
disgpsed of the same, and for such purpose the Vendee agrees 1o
furnish, without charge for rent ox storage, the necessary facili-
ties at any point or points selccted by the Vendor reasonably con-
venient to the Vendec. This Agreemont-to deliver tne Equipment and
to furnish rfacilitles for its storage as hereinbefore provided

is of the essence of the agreement between the parties, and, upon:
" ,
13

application to any court of equily having Jjurisdiction in tne premi-
ses, the Vendor shall be entitled to a decree against the Vendee

requiring specific performance hereof. The Vendee hereby express1y<:::>\«
waives any and all claims against the Vendor and its agent or agents
. N L
for damages of whatever nature in connection with any retaking of
any unit of the Equivment in any reasonable manner.

Upon the occurrence of an Event of Default, then and at

any time thereafter during the continuance of such default the




O

Vendor may procced 1o exercise once or wore, ov all, of the Vendec's
rights and remcdies under any leacc or contract relating to the
use of any of the Eguipnent, and in such event may collecct the

rentals and other payments due thercunder.

CIf an Event of Default shall occur, then at any time there-

Q

fter during ‘vhe continuance of such defaull and after the entire
indebtedness in respect of the purchase price of the Equipment shall
have b;en declared jmmediately due and payable as hereinbefore
provided, the Vendor (after retaking possession of the Equipmént as

hereinbefore in this Article 19 vrovided) may at its election

retain the FEguivment as its owr
o iy

-

and make such disposition thereof
as the Vendor shall decm fit, and in such event all the Vendece's
rights in the Bguipment will thereupon terminate and all payments

made by the Vendee may be retained by the Ventor as compensation

)

for the usge of the Egulpment by the Vendec; LOVJUeu hd”evor that
L & bl 3

if the Vendeec within 20 days of receipt of notice of the Vendor's
election‘to retail the Equipment Tor its own use, as hereinafter
provided, shall pay or cause to be péid to the Vendor the total
unpaid balances of the indebledness in respect of the aggregzate
purchase price of all the Equipment, together with interest thereon
accrued and uvnpaid and all other payvments due by the Vendee under

this Azreement, then in such event absolute right to the possession
(] d O p

of, title to and property in such nLunombnu shall pess to and vest

in the Vendee; or the Veruor with or without retaking possession
3 2
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o

thercol, may, al its election, scll the Dguipment, or eny unit theve-

\/
v

~

of, free fron any and all claiwms of the Vendee, or of any other party
3 S J

L

claiming by, through'or under the Vendec, ab law or in equity, at
public oriprivate sale and with or without adveriisement as the
Vendor may determine, all subject to and in compliance with any
mandatory reiuirements of law then in force and applicable to such
sale; and fhe proceeds of such sale, 1e$s the attorneys' feecs and
any other expenses incurred by the Vendor in taking possession of,
removing, storing and selling the EQuipmcnt, shall be credited on
the amount due to the Vendor undcrlthe provisions of this Agreement.
Written notice of the Vendor’é election to retain the Equipnent for
itstwn use may be given to the Vendee by telegram or registercd
méil addressed to the Vendee as provided in Article 24 hereof, at
any time‘during a period of 30 days aftér the entire indebtedness
in respect of the purchase price of the Equipment shall have been
declared immediately due and payable as hereinbefore provided; and

e

if no such notice shall have been given, the Vendor shall be deemed
to have elected to sell the Equipmené in accordance with the pro-
visions of this Article 19.

Subject to'ény mandatory requiremsnts of law then in force
and appliceble thereto, any séle of the Zguipment hsreunder ﬁay be
ﬁeld or conducted alt Chicago, Illinois, a2t such time or times as
the Vendor may fix (unless the Vendor shall specify a different
place orlplaces, in which case the sale shall be held at such place

or places and at such time or times as the Vendor may specify),

<




in one 1ot and &8 an cntiretly, or in scparate lote, and without the
necessity of gathcfing at the place of sale the preperly to be sold,
and in general in such manncr acs the Vendor may determine in com-

pliance with arny such requirements of law, provided that the Vendcee
shall be given written notice of such sale as provided in any suéh'
requirements,® but in any event not less then 10 days prior thereto,

o

by telegram or registered mall addressed to the Vendece as provided .

in Article 24 hercof. If such selec shall be a private sale permitted

+ shall be subject to the right of the Vendee

J—te

by such reguirement,
to purchase or provide & purchager,'for cesh, within 10 days after
notice of The proposcd sale price, at the same price offered by the
intéhding purchaser or a better price. To the extent not prohibited
bj any such requircments of law, the Vendor may Jitself bid for

s L

and becomé the purchaser of the Eguipnment, or any unit thereorl,
so offered for sale without accountability to the Vendee therefor
(except to the extent of surplus woney recelved &as hereinaflter
provided in this Article 19), and in payment of the purchase pfice

therefor the Vendor shall be entitled to the extent not prohibited

as aforesaild to have credited on account thereof all sums due to the

,
Vendor from the Vendee hereunder.
Each and every power and remedy hereby specifically given
. to th2 Vendor shall be in addition to every other pcwer and remedy

hereby specifically given or now or hereaftver existing at law or in

equity, and each and every power and remedy may be exercised Trom
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time to time end simultancously and as often end in such order
as may be deamned expedient by the Vendow. ALL such powers and
remedics shall be cumulative, and the excrcisc of one shall not

be decemed a waiver of the right to cxercise any other or others.

No delay or omission of the Vendor in the exercise of any such

g .

power or rcmedy and no renewal or extenslon of eny yeyments dve
hereunder shall impeir any such power or remedy or shell be construed

2

to be a waiver of any defaullt or an acquiescence therein,

under the remedies hervein provided, there shall remain any anmount

due to it under the provisions of this Agrecment, the Vendee shall’

-

pay the emount of such deficiency to the Vendor upon demand, ari,
if the Vendee shall fail {o pay such deficiency, the Vendor may
bring suit therefor and shall be entitled to recover a judgment

therefor against the Vendee. If, after applying as aforesaid all

sums realized by the Vendor, there shall remain a surplus in the

>

possegsion of the Veﬁdor, such surplus’shail be paid to the Vendee,
The Vendee will pay all reasonable expenscs, includihg
attorneys! feds, incurred by the Vendor in enforcing its remedies
under the terms of this Agrecment. In the event that the Vendor
shall bring any suit to enforce any of its rights hereunder and
shall ve entitled to Jjudgment, then in such suit the Vendor may

recover reasonable ex

tr

enscs, including attorneys! fees, and
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the amount thereof shall be included in such judgnent,
In the event of assignirents of interest hereunder Lo
an agoent for more than one party, such agent shall be entitled

to exercise all rights of the Vendor hercunder in respect of

the Equipment assigned to such agent irrespective of any action

¢
or failure to act on the part of the parties {for which it may
be acting. .

1.
20. APPLICABLE STATE LAWS. Any provision of this
Agregmént prohiblted by any applicahle law of any State, or
which by any appliceble law of any Stete would convert tﬁis
Agrogmcnﬁ into any instrument other than an egreement of con-
ditionzl sale, shall as to such State be ineffective, without

modifying .the remeining provisions of this Agreemcnt. VWhere,

e

cr

however, the conflicting provisions of any epplicable Sta
law mey be waived, they are heredby waived by the Vendee to the
full extent permitsed by lew, to the end that this Agreement
:
shall be deemed to be a conditional sale»énd.enforced as such,
Except as otherwise provided in this Agreement, the

Vendee, to the fullest extent permitted by law, hereby waives

all statutory or other legal reqguirements for any notice of any

taY

kind, notice of intention to teke possession of or to sell or

lease the Equipment, or any unit therco?, and any other require-

ments as to the time, place and terms of sale thereol, any
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other requirements with respecet to the enforcement oif {he

Vendort's rights hercunder and any and all rights of redemnpltion.

21, EXTEHNSION MOT A WALVER, No delay or omission in

the exercise of any power or remcdy herein provided or other-
. )

ey

.wise available to the Vendor shall impeir or affect the Vendor's
rights thereafiter o exercise the gome.  Any extension ol time
Vfor paeyment hercunder or olher indulgonce auly granted'to the
Vendee shall not otherwise alter or affect the Vendor's rights
or the Vendec's obligations hereunder. The Vendor'!s acceptance
of any payment after it shall have become due hereunder shall

-

not be decemed {o alter or affect the Vendee's obligations or l.e

fo

1]

Vendor's rights hercunder with respect to any subsequent payments

or default therein.

o

22, RECORDING. The Vendee will cause this Lgreement

~

and any supplenents hereto and as = eof to be filed

[63]
n
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0
g
o
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and recorded with the Interstate Commerce Commission in accordance
with Section 20c of.the Intersiate Commerce Act; and the Vendee
will from time to time do eand perform any other act and will
execute, acknowledge, deliver; file, and record any and all
further instrumcnté requlired by law cr reasonzbly requested

by the Vendor for the purpose of proper protection, to the

satisfaction of counsel for the Vendor, of its title to the

N



Bouipment and its rights under thi$ Agreement or for the purpose
of proper protection, to the .satisfaction of counsel Tor the
Vendor, of its tiﬁle to the Eguipment and its rights undér this
Agrecment or for the purpose of carrying.out the insention of
this Agrecmend¢; and the Vendec will prowptly furnish to the
Vendor ceftificates or other evidences of such filing and record-
ing, and an opinion or opinions of counsel for the Vendee with

respect thereto, each satisTactory to the Vendor.

-

23. PAYMEET OF EXPEHSKS,  The Vendece will pey all

reasonable costs, charges and expenses (including the fees and

expenses of counsel for the Owners end of counsel for the firs’
assignhce of this Agrecoment), including stermp and other taxes,

if any, incident to the printing or other duplicating, cxccution,

acknowledgnent, delivery, filing or recording of this Agrecment, °

o

of the first assignment of" this AﬂreCucnt or any rig

nt, title
or interest hnreunoer by the Vendor, of any instrument supple-
} .

mental to or amendabtory of this Agrecuent or such first assignment,

-

and of any certificate of the payment in full of the indebtedness

in respect of the purchase price of the Egquivmant due hereunder.
In addition, the Vendece will pay all reasonsble costs, charges

and expenses, including fees end expenses of counsel and including

~

stamd and oth“v taxes, if any, of the first assignee of this

(
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Lgrecuent or any right, title or interest hereunder (dincluding
the fees and expenses of an cgent, if the first assignee is an
agent) and of any pariies acquiring concurrently with such Tirst
assignee Interests in such first assignment, incurrcd in con-
nectioﬁ with such fivst assignuent, payments made Uhercunder

by such first assignece éﬁd other parties, and in connection

with the trangfer by any party or parties of interests acquired

in such Tirst assignmeni.

2&; NOTICE. Any notice hercunder £o tﬁé Vendee shall
be deemed to be prbpar]y served if dclivered or mailad to the
Vendeée at The Plaza, Albany, New York 12207, or at such other
address as may have been furnished in writing to the Vendor

) 1

by the Vo ndee. Any notice heréunder to- the Owners shell be
deemed to be proverly served if delivered or malled to blC
Ovners at The Plaza, Albany, New York 12207, or at such other
address as may have been furnished in writing to the Vendee
by the Owners. Any notice hereunder to any assignee of fhe
Vendor or of.the Vendee shell be deemed to be properly served

-

delivered or mailed in 6 counterparts to such assignee at

o

if

such address as may heve been furnished in writinz tc the

Vendee or the Vendor, as the case may be, by such assignee,




25, ARTICILYE » LEADIL AN

~ (3
e

o

for convenience only and

interpretation of this Agrecoment.

MODIWICATTONS., No veria

26.

-
nt we L 1

Agreement and no ver of any of

shell be valid unless in writing and

the Vendee,

27. LAY GOVLRIING.

and obligations hereunder

shall be entit to all g

partics

20¢c of the Interst

r

ate Commerce Act.,

28, DEFINITIONS. The term {

in this Agrecement means, before any

rights hereunder, €. B. Sterzing and
o 3 4 S

vivor of themn, and any successor or
P

being to their

after any such

lar as

the time being of such particu

such rights, and any

that are retained and excluded from

the "Owners", whernover used

>

its

The terms

rignt

1
ne

as

rights, powers, duties
assignment, both any assignee or assignee

signed r

any

in this Ag

i~

are insertod

Ffeet any construction or

tion or modifi

provisions or conditions

signed Ly the Vendor and

of this Agreement and

shall be governed by the

fllinois, providcd, howcver, that the

3
8

conferred by Section

)

"Wendor" whenever used

signment of any of their

o I

J. A, Desa.s, and the sur-

successors for the time

2,

nd obligations, and

for

0

ghts as regeards

gards any rights hereunder

end the term

both before

]

[



and «fter any such assignment, C. B. Sterzing end J. A. Deans,
and the survivor of them, and any successor or guccessors for

1

the time being to their righis, powers, duties and obligations.

29. EXECUDION, This Agrcement may be executed in eny

@

numbcer of covgterparts, ecch of which so executed shall b

dcemed to be an orlo‘nv]. and such counterpaerts together shall

Ml >

cons bwiune but one and the same contract, which shall be sufl-

flCTGD Cly evidenced by any such original counterperit. Although

this Agrecment is dated as of September 15, 1971, for convenience,

s

te or dates of execution hereol by the parties hercto

[

the acltual da
is or are, respectively, the date or dates stated in the acknowleds-

ments hereto annexed.

T WSS WHERBOF, the Owners have hereunto set their

hands end scals, and the Vendee has caugcd these presents to be

executed in 1ts name and its corporate seal {o be affixed hercto

™

and attested as of the day, month and yes first sbove written.

o

Ve

. T —

Steirzir,
A

DELAMWAREL AND HUDSOH RATILWVAY COMPANY

By Qﬂﬁ<74Al%Uﬂ .

o,
vy 7] ;
/’fl/f] /:”41/7 R ir ¥

-~




STATE OF NEW YORK )
) ss.:
COUNTY OF AILBANY )

I, a Notary Public in and for the State and County
13 .
- .

- 3 . 2 t . D(‘&: ~
aforesaid, do hereby certify that on this <& ~day of
September, 1971, before me appeared C, B. STERZING end
J. A, DEANS to me known to be the persons described in and

who executed the foregoing instrument, and ecsch of them

acknowledged that he exccuted the same as his Tree act and e

deed.,

Witness my hand and scal. this day and ycar aloresaid.
GEORCE M. KLEIMNBLRGER . P
Notary Putlic - Stote of New York T R e
Quaiifiad in Albany County (\_ Ny e '{\ [ N \e ¢ e (f
Reg. No. 012144350 T NS T RN T

Commission Expires March 30, 1¢°7 2 ""~-~-‘.NC‘)JY'E.~:£‘y Public J/
(Notarial Seal) \

\&i 3

. . s ew - e
My Commission Explresxd\\‘* e




STATE OF NEW YORK ) :
S5,
COUNTY O} NEW YORK )

I, a Nopary Public in and‘for the State and
Gounty aforcsaid, do hercby certify that on the 27th
day orf Septembof, lQ?l,,befora_ma‘appcared J. R,
Turbyfill and J. A, Dcang,‘to me personally known,
WO se names as Senior Vice President and.Soore@ary Tge
‘spoctively, of Delawvarce and Hudson Railway Comwanv a
‘corporation, are signed to tho foregoing instrumant
‘w1o be:né by me informed of the contents of the fore-
going instrument and bo ng by mes duly sworn, did soy
and acknowledge before me that they are respsc
such officers of such covpora ion and that the sesal
affixed to said insbtrument is the corporate seal of
said corporation and was so affixed and said instrument
signed by authority of its Board of Directors, and that
~as such offigers and with full auvthority they execubed
said instrument voluntarily as the free act and deed

of said corporation.

WITNBSS my hand and seal this day and yeer

afolesaad

glc/l/ i (.L \X‘,\L(L

i l,..,..,- [P

Notarv fubflc !

. EONA A, REILLY
ROTARY Prist17, Sras M« o r""
o, 24 955020
C. 4 |\; ) . .
L TN ‘\ . s Toyin e Yooty D
Ty~ Comulssion Explrea Ndea™

Y4
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AGREEMINT AND ASSICHLANT

AGREEMBENT AND ASSTCNuEuT, dated &s of September 15,
1971, between C. B, STERZING of Albany, New York anl J. A.
DEANS of Albany, New York, (hereinafter called the "Owners” )
and CONTINENTAL ILLINOIS NATIONAL BRANK AND TRUST COMPANY OF
CHICAGO, a national banking association 3ncorpor°hei under
the 1aw§ of the United States of Awerica, with its office at
231 South LaSalle Street, Chicago, Illinois 60690 (herein-

after called the "Assignee").

WH;PEAS, the Owners and DELAWARE AND HUDSON RAILWAY
COMPANY, a corporation organized under the laws of Lhe State
of Delaware, with an office at The Plaza, Albany, New York
12207 (hereinafter called the "Vendee" )s have entered into
& Conditional Sale Agreement to be dated as of September 15,
1971 (hereinafter*called the "Conditional Sale Agreement'),
covering the sale and delivery, on tﬁé conditioné therein
set forth, by the Owners and'the purchase by the Vendee of
the railroad equipmént described in Schedule A to the Condi-~
tional Sale Agreement (said equipment, together with any
railroad equipnent substituted there

provided in the Conditional Sale Agreemznt, being herein-

after called the "Equipment");




NOW, THEREFORE, this Agreement and Assignmert Witnesseth
that, in consideration of tﬁe sum of One Dollar ($1) and other
good and valuable consideration”p&id by the Assignee to the
Owners, the receipt of which is hereby acknowledged, as well
as of the mutual covenants herein contained;

1. The Owners hereby sell, assign, frénsfer and set
over unto the Assignee, its successors and assigns:

(2) a1l the right, title and interest of the

Owners in and to the Equipment and each uvunit thereof
-when and as severally delivered and accepted under
the Conditional Sale Agreement, and as to each such
unit, upon payment by the Assignee to the Owners of
the amounts required to be paid pursuant to the first
paragraph of Section 5 hereof in respect of edqh such
unit;
> 3
(v) all the right, title and interest of the

Owners in and to the Conditional Sale Agreement (ex-
cept the right to receive the payment or reimburse-
ment of taxes paid or incurred by the Owners as
provided in Article 4 thereof) and in and to any

and all amounts wnhicn may be or bscome due or owing

by the Vendee to the Owners under the Conditional




Sale Agreement on account of the Vendee's indebtedness
in respect of the purchase price of the Equipment and
interest thereon, and in and to any other sums which
may Ee or become due from the Vendee under the Condi-
tional Sale Agréement, except as hereinabove excluded;
and
(c) all of the Owners' rights, powers, privileges
and remedles under the‘Condjtional Sale Agreement;
(without any récourse, however, against the Owners for or on
accgunf of the failure of the Vendee to make any of the pay-
ments provided for in, or otherwise to comply with, any of

the provisions of the Conditional Sale Agreement);

provided, however, that this Agreement and Assignment shall

not subject the Assignee to, or transfer, or in any way af-
fect or modify, the.liability of the Owners to deliver the
Equipment in accordance with the Conéitional Sale Agreement,
or relieve the Vendee from its obligatioﬁs to the Owners under
Articles 14 and 15 (except that the Assignee shall also be

entitled to the benefit of Vendee's obligations under Articles

14 2nd 15) of the Conditional Sale Agreement, it being under-

stood and agreed that, notwithstanding this Agreement and




Assignment, or any subsequent assignment pursuant to the
provisions of Article 17 of the Conditional Sale Agreement,
all obligations of the Owners to the Vendee in réspect of
the EQuipment shall be and remain enforceable by the Vendee,
its successors and assigns, against and only against the
Owners., In furtherance of the foregoing assignment and
transfef, the Owners hereby authorize and empower the As-
signee, in the Assignee's own.name,or in the name of the
Assignee's nominee or in the name of and as attorney, hereby
irrgvocably constituted, for the Ownefs, to ask, demand, sue
for, collect, receive and enforce any and all sums to which
the Assignee is or may become entitled under this Lgreement
and Assignment and compliance by the Vende; with the terms
and agreements on its part to be performed under the Condi-
tional Sale Agreemsnt but at the expense and liability and
5 .

for the sole benefgt of the Assignee.

2. The Owners covenant and agree that they will de-
liver the Equipment.to the Vendee in accordance with the
provisions of the Conditional.Sale Agreementv(but rot prior

to the filing and recordation of the Conditional Sale Agree-

ment and this Agreement and Assignment pursuant to Section 20c




of the Inforstate Commerce Act); and that, notwithstending this
Agrcemont and Assignment, they will perforin and fully comply
with each and all of the covenants and conditions of the Condi-
tional Sale Agrecment set forth to be performed and complied
witﬁ by the Owners., The Owncrs further covenant and egree that
=~ they will warrant (a) to tho Assignee and the Vendeec that at
the time of delivery of each unit of the Equipment they had 1eg51
title to such unit and good and lawful right to se¢ll such unit
and, the title to such vnlt was free of &1l claims, liens and
encumbrances of any nature excep£ only the rights of the Vendee
under the Conditional Ssle Agreoment, and such liens of others
as have been subordinated to the rights of Owners and the
Assignee under subordination agrcements in form and substance
satisfactory to the Owners and Assignece (which liens are herc-
inafter called "Subordinated Liens"), and (b) to the Assignec
thet, as of the date of the Bill of Sale referred to in Sec-
tion 5(a) hereof with respecect to each unit of Equipment they
had legal title*ta such unit and good and lawful right to assign
and transfer such title to such unit and that title to such
unit was free of all claims, liens}and encumbrances of any nature
except liens subordinated in terms satisfactory to the Assignee
to the lien created by the Conditional Sale Agrectient end the
rights'of the Vendeec under the Conditional‘Sale Agresment and
the rights of holders of Subordinated Liens; and the Owners fur-

ther covenant and agree that they will defend the title tb such unit

against the demands of all persons whomsoever based on claims origi-




nating prior to their delivery of such unit to the Vendee;
2ll subjecl, however, to the provisions of the Conditional

Sale Agrecment and the rights of the Vendee thereunder.

3. ffhe Owners covenant and agree with the Assignee
that in:any suit, proceeding or aétion brought by the Assignee
under the Conditional Sale Agreement for any installment of or
interest on indebtedness in respect of the purchase price of
the Equipment or to enforce any provision of fhe Conditignal
Sale Agreement or to recover any other sums due from the Vendee
thé?euﬁder, the Owners ﬁill save, indemnnify and keep harmless
the As;ignee from and against-all expense, loss or damage suf-
fered bj reason of aﬁy defense, setl-off, countercleim or re-
coupment whatsoever of the Vendee arising out of a breach by
the Owners of any obligation in respect of the Equipnment or
the manufacture, construction, delivery, guaranty cor warranty
thereof, or by reason of any defense; set~-off, courterclaim or
recoupment Whatsoever arising by reason of any other indebted-
ness or liability at any time owing to thg Vendee ty thé Owners.
Any and all such obligations shall be and remain enforceable

by the Vendee against and only against the Owners and shall

not be enforceable against the Assignee or any party or parties

in whom title to the Equipment or any unit thereof or the




.

rights of the Ow.ers under the Conditional Sale Agreement shall
vest by reason of this assiénment or of successive assignments
or transfers. The Owners will indemnify, protecl and hold harm-
less the Assigneé frém and egainst any and all liability,
.

claims, -demands, cbsté, charges and expehses, incluading royalty
payments and counsel fees, in any manner imbosed upon or ac-
cruing against the Assignee or its aséigns because of the usd
in or about the constructidn or operation of the Equibment,
or any unit thereof, of any deéign, article or méterial which
inf;inges, or is claimed to infringe, bn any paten: or other
right, except for any designs specified by the Vendee or
articleg or materials spacified by the Vendee and not manu-
factured by the Owners,

Thé Owners agree that any amount payable to the Owners
by the Vendee, whether pursuant to the Conditional Sale Agree~

» .

ment or otherwise, hot hereby assigned to the Assignee, shall
not be secured by any lien or charge on any of the units of |

the Equipment, ‘ )

L, Upon request of the Assignee, its successors and
assigns, made to the Owners at any time after receipt by them

of payment in full of the aggregate purchase price of all the

Bquipment, the Owners will execute any and all instruments




which may be nccessary or proper in order to discharge of
record the Conditional Sale Agreement or any other instru-
ment evidencing anybintereét of‘fhe Owners therein or in the
Equipment.

5. The Assignee, on the Closing Date fixed as provided
in Article 3 of the Conditional Sale Agreement with respect
to the Equipment, shall pay to the Owners (or to such person
or institution as may be designated by the Owners in a written
instrument signed by the Owners) by official bank or certified
check éayable iﬁ Chicago Clearing House funds; an amount equal
éo the purchase price of the Equipment to be paid oursuvant to
said Article 3, provided that there shall have beea delivered
to the Assignee, as provided in Article 17 of the Conditional
Sale Agreement, at ieast 2 business days prior to the Closing
Date, the following documents, in form and substance satisfactory
to the Assignee and its counsel: ’

(2) A Bill of Sale from the Owners to the As-

signee, datea as of the Closing Date, trans’erring

td the Assignee title tb the units of the Equipment

and warrénting to the Assignee and to the Vendee that,

at the time of delivery to the Vendee, the Owners had

legal title to such units and good and lawful right to




sell such units and that title to such units was frec
of all claims, liens end encumbrances of any nature
except only the fights of tho Vendee under the Condi-~
tional Sale Agrecment and the rights of otliers under
Subordinated Liens.

(b) A certificate or certificates signed by an
insbector or éther aunthorizaed representative of the
Vendee stating that the units of the Equipment have
becn delivered to the Vendee in accordance with the
Condit ional Sale Agrccment, have been sccepted by him
on bchalf of the Vendee, are in good order and condi -
tion, conform to the spocifications appliceble thereto
énd to a2ll appliceble Interstate Commerce Commission
-requircments and specifications and to all standards
recomhended by the Associstion of American Raillroads;

(¢) Duplicate invoice or inhvoices for the units
-
13

- of the Egquipment accompanied by or having endorsed

thereon a certification by the Vendece as to the cor-




rectness of the prices of such units stated thereing

(d) An agreement (the "Subordination Agreement')
~executed by the Trustee under the First General Mort-
gage dated May 1, 1963 of the Vendee, subordinating
in terms satisfactory to the Assiénee the lien on the
Equipment created by said First General Mortgage to
the lien on the Equipment created by the Coaditional
Sale Agreement; ‘

(e) To the extent necessary to permit the con-
- sumnation and performance of the transactioas con-
templated by the Conditional Sale Agreement and this
Agréement and Assignment without breach of said Ioan
Agreemenﬁ dated as of March 1, 1971, a waivar of
each-provision of the Loan Agreement dated zs of
March‘l, %971 anong the Vendee and certdin banks and

. .

insurance companies and Morgan Guaranty Trust Company
of New York, as Agent;

(f) An opinion of counsel for the Veniee, dated
as of the Closing Date, stating that (i) thz Vendee

is a duly orgenized and existing corporation in good

standing under the laws of its state of incorporation

“and has the power and authority to own its oroperties




and to carry on its business as now conducted, (ii) the
Conditional Sale Agreement has been duly authorized,
executed and.deliveredbbj the Vendee and fhe execution,
delivery and performance thereo? are not iﬁ conflict

¢ ' _ .
with any provision of law or of the charter or by-laws
of the Vendec nor in conflict with ény agreement binding
ﬁpon the Vendee of which such counsél has knowledge and
said Conditional Sale 'Agreement is the wvalid and le-
gally binding obligation of the Vendee in accordance
-with its terms, subject, as to'enforcement of remedies,
to applicable bankruptcy, reorganizetion or moratoriumn
laws from time to timebin.effect, (iii) the Conditional
Sale Agréement, this Agreement and Assignment and the
Subordination Agreement have been duly filed and re-
corded wi?p the Interstate Commerge Commission in ac-'
cordance wiéh Section 20¢ of the Intefstate Commerce
Act and no other filing or recordation is n;céssary
for fhe protection of the rights of the Assignee in
any state of the United States of America or in the
District of Columbia, (iv) no consent, epproval or

authorization of any governmental authority (including,

without limitation, the Interstate Commerce Commission)




is necessary for thc_execution and delivery of the
Conditional Sale Agreement, this Agreement and As-
’signment or for the performance of the respective
termg thereof, (v) the Assignee is vested with all
the right, titlé and interest of the Owners in and
to the Conditional. Sale Agreement purported to be
assigned to the.Assignee by fhis Aséignment} and

(

vi) title to the units of the Equipment is validly
vested in the Assignee, free of all claims, liens and
‘encumbrances; except only the rights of the Vendee under

the Conditional Sale Agrcement and rights of holders or

Subordinated Liens.

(g)\ An opinion of counsel for the Owners (who
may be the same counsel as counszl for ﬁhe Vendee),
dated as of the Closing Date, stating *that (i) fhe Con-

:

ditional Sale Agreement has been duly executed and de-

livered by the Owners and is the valid and legally

.binding obligation of the Ownérs in &accordarce with

its terms, éubject, as to enforcement of reredies,

to applicable bankruptcy, reorganization or mora-

torium laws from time to time in effect, (ii) this

Agreement and Assignment has been duly executed and




delivercd by the Owngrs and is the valid and legally
binding obligation of the Owners in accordance with
its terms, subject, as té enforcement of femedies,
to applicable bankruptcy, reorganization or moréa-
torium laws from time to time in éffect, (iii) the
Assignee is vested with all the right, title and
interest of the Owners in and to the Conditional
Sale Agreement purportéd to, be assigned to the As-
signee by this Agreecment and Assignment, and (iv)
~title to the units of the Eqguipment is validly vested
- in the Assignee, and such units, at the timz of de-
livery thereof to the Vendee, were free of all claims,
liens and encumbrances, except only the rigats of the
Vendee under the Conditional Sale Agreement and rights
of holderﬁ)of Subordinated Liens,

3

It is understood and agreed that the Assignze shall not
be required to make any peyment in respeét of any of the Equip~
ment not settled fof on or before December 31, 1971, and all
such Equipment shall be excluded from the Conditional Sale
Agreement and not included in tne term "Equipment" as used

in the Conditional Sale Agreement and in this Agreement and

Assignment, and the Owners and the Vendee (and the Assignee




et the request of the Owners or the Vendee) shall join in the
éxecution‘of & supplenental agreenent limiting the Conditional
Sale Agreement to the Equipnent settled for on or defore the
aforesaid dete,

The Assignee shall not be obligaﬁéd to make any of

the above-mentioned payments at any time while an 3Ivent of

any event which with the lapse of time and/or demand provided
for in fhe Conditional Sale Agreement would constiiute an
Evegt éf Default, shall be subsisting under the Conditional
Sale Agreement.

The term "business days" as used herein means calendar
days, excluding Saturdays, Sundays and public holidays under

the Laws of the State of Illinois,

6. The As'signee may assign all or any of its rights
under the Conditional Sale Agreement; including the right to
recelve any payﬁents due or to become due to it from the
Vendee thereunder, énd may grant participations to others
with respect to its interests hereunder. 1In the event of

. any such assignment or participation, any such subsequent

or successive assignee or assignees or participant or partici-

~3h.




enjoy all the rights and privileges and be c:bject to all the

obligations of the Assignece hereunder.

7. The Owners hereby:

(a) Represent and warrant to the Assignee, its
successors and assigns, that the Conditional Sale
Agreement was duly and lawfully executed and delivered
by the Owners for a valid consideration and has not
been amended, that the Owners have no reason to bhelieve

that the Conditional Sale Agreement is not a valid

ting agreement, binding upon the Owners and the

Py

exi

w

Vendee in accordance with its terms, and that, assuming
valid authorization, execution and delivery by the
Vendee, the Conditional Sale Agreement is, insofar as
the Owners are concerned, a valid and existing agree-
ment bindifig:upon the Owners and the Vendee in accordance
with its terms; and ]

(b) Covenant and agree that they will from time
to time and at all times, at the request of the As-
signee or its successofs or assigns, make, execute
and deliver all such further instruments of assign-

ment, transfer and assurance and do such further acts

and things as may be necessary and appropr:

ate in the

b




prenises to give elfect to the provisions hereinzbove
set forth and more perfectly to confirm the rights,
titles and interests hereby assigned and transferred

to the Assignee or intended so to be.
)

8. This Agreement and Assignment and all r:ghts and

obligations hereunder shall be governed by the laws of the

State of Illinois, pfovided, however, that the parties chall

be entitled to all rights conferred by Section 20c of the
Interstale Commerce Act., This Agreement and Assignment may
not be amecnded or terminated, except by a written instrument

signed by the Owners and the Assignee,

9. This Agreement and Assignment may be executed in
any number of counterparts, each of which so executed shzll be

deemed to be an original, and such counterparts together shall
g 3 & <
5 . _

13

D)

constitute but one and the same instrument, which =hall be
Sufficiently evidenced by any such original counterpart., The
Assignee agrées to deliver one of such counterparts, or a
certified copy thereof, to the Vendee. Although this Agree-
meﬁt and Assignment is dated for convenience as Segptember 15,
1971, the actusl date or dates of execution hereof by the
parﬁies hereto is or are, respectively, the date or dates

stated in the acknowledgments hereto annexed.

~16-




IN WITNESS WHEREOYF, the Owners have hereunto set their
khands end seals, and the Assignee has causéd this instrument
to be executed by its duly authorized o?ficer and its corporate
seal to be herecunto affixed and duly éttested, as of the day

e

and year first above written.

Witnessed by:

—,

' "Ej’:r)‘f" e c;\\'\ T D LR RV

/2? e ‘\ d {7 -

CONTINENTAL ILLINOIS NATIONAL BANK
AND TRUST COMPANY OF CHICAGO

By = o~/ el
> "Vice President
(Seal) . |
. .

Commmercial Banking Oificer




——— g, .

ACKNOWLEDGMANT OF NOTICHE OF ASSTGNMENT

Delaﬁ?re and Hudson Railway Company hereby acknowledges
due notice of, and consents to, the assignment made by the

foregoing Agreement and Assignment, dated as of Sertember 15,

1971,
DELAWARE AND HUDSON RATILWAY COMPANY
MR A pew ]
C/ Vice-Pregident
Dated: gg\‘/,’_ﬁm/{l‘) 25y




STATE OF ILLINOIS )
: 85S. -

N’ o’

COUNTY O C 0 O K

I, a Notary Public in and for the State and County afore-

said, do hereby certify that on this 28th day of Secptember R
1971, before me appeared John K. Jensen : and
Anthony J. Turek to me personally known, whose names as Vice

President and Commercial Banking Officer, respectively, of the

Continental Illinois Netional Bank and Trust Company of Chicacso
. A O }'

a national banking association, are signed to the foregoing in-

0

strﬁmeht, wno being by me informed of the contents of the foreQ
éoing instrument and being by me duly sworn, did say and ac-
knowledge before me that they are respectively such officers of
such corporation and that the seal affixed to said instrument

€T

is the corporate seél of said corporation and was so affixed
and said instrument, signed by authority of its Board of Di-
rectors, and that as such officers and with full authority
they executed said instrument:voluntarily as the free act

and deed of said cofporation.

Witness my hand and seal this day and year aforesaid,

7} / 3 ‘

e

£31 SOoUTH LA SALLT eTpIzT

CHICAGR, ILLINGIS  6C26a




STATE OF Ni¥ YORK )

COUNIY OF ALBANY )

I, & Notary Public in and for thée State and County
aforesaid, do hereby certify that on thisﬂzﬁxk day of

S;ﬁLuude"; 1971, before me appeared C. B, Sterzing and J, A,

Deans to me known to be the persons described in and who
executed the foregoing instrument, and each of then ac-
knowledged that he executed the same as his free act and

deed,

e

Witness my hand and seal this day and year eforesaid.

C;J%}fs"\“(‘v*" ti\\i . \\ \- v (;\\\A- <

[EU, P SR s

\Notary Public

My Commission Expires

€ i

CTORCE H VL.”-:NBEP.T’E‘P
Notary Public - Stote of New york
Qualitied in Aloony County

Reg. No. 01-212443£0
Commission Expires [arch 3

(Notarial Seal)

-

0, 19 X




CERTIFICATE

STATE OF ILLINOIS )

SS:
COUNTY OF COOK )

I, fler, 4?1[i;(£¥a(07¢é; s a Notery Public
in and for the gtate and County aforesaid do hereby certify
that I have compared the attached document(s) with the ori-
ginal document(s) and that the attached is a true and correct
copy of the original in all respects.

WITNESSETH my hand and seal this 29th day of
September, 1971.

5 /) /< S /
R <. ekt e P

Ly
NOTAZY PUBLIC

My commission expireS/i;ﬂ/? S ANAS
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